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4 88 MICHIGAN LAW REVIEW 

Pro. §§ 1651-59; while only for voluntary waste in N. ( Dak. Rev. Co. §5921; 
Mo. R. S. §4140; Neb. Comp. Stat. §6232; Dela. Rev." Co. Ch. 88; Ky. Stat. 
§ 2328 ; Minn. Stat. § 5882. In none of these states is forfeiture strictly a 
matter of right unless the waste was committed through malice. In some 
of them it is granted in the discretion of the court. In others when the 
damage equals two-thirds the value of the tenant's estate, while in still others, 
only when the damage is equal in value to the entire estate of the defendant. 

Marriage Contract — Mutuality — Breach of Promise to Marry. — In an 
action for breach of promise to marry the complaint alleged that the plaintiff 
promised to marry the defendant on his request, and the defendant promised 
plaintiff to so marry her "on his request." Demurrer to the complaint upon 
the ground that it did not state facts sufficient to constitute a cause of action 
was overruled. Held, on appeal, reversing the decision of the lower court 
and allowing plaintiff to amend with costs, that the agreement alleged was 
uninforceable for want of mutuality, defendant's engagement being a mere 
option to marry. Smythe v. Greacen (1905), N. Y., 91 N. Y., Supp. 450. 

The agreement to marry is essentially different from any other contract 
known to the law. Lewis v. Tapman, 90 Md. 294-47 L. R. A. 385. There 
must, however, be mutuality. Yale v. Curtiss, 151 N. Y. 598; Standiford v. 
Gentry, 32 Mo. 477; Kelley v. Riley, 106 Mass. 339. The contract may be 
unwritten and unspoken but it must clearly appear that there was a mutual 
agreement and understanding to marry, either upon a day fixed, or within a 
reasonable time. Olmstead v. Hoy, 112 la. 349; Blackburn v. Mann, 85 111. 
222; Wagenseller v. Simmers, 97 Pa. St. 465. Where a definite time is not 
fixed by the parties the law will imply a reasonable time. Birum v. Johnson, 
87 Minn. 362; Clark v. Reese, 26 Tex. Civ. App. 619; Bennett v. Beam, 42 
Mich. 346. The decision in the principal case is controlled by the construc- 
tion placed upon the complaint. The rule of common law pleading which 
provides that pleadings are to be strictly construed against the pleader (1 
Chitty, [16th Am. ed.] 261; Clark v. Hanchett, 40 111. App. 212; Montgomery 
v. Hughes, 65 Ala. 201; Evans v. Collier, 79 Ga. 315) appears to have been 
followed. The state of New York, however, has adopted the reformed pro- 
cedure, one of the cardinal rules of which is that pleadings shall be liberally 
construed with a view to substantial justice. Pomesoy Code Pleading (3rd 
ed.) § 546; Seaboard Air Line v. Main, 132 S. C. 445; Olson v. Mfg. Co., 103 
Wis. 337; St. L. Ry. Co. v. Sweet, 63 Ark. 563. The minority opinion while 
admitting that the complaint is ambiguous in statement and is inartificially 
drawn, contends that it is capable of a construction under which the required 
mutuality is made to appear and insists that the rules of the reformed pro- 
cedure demand that where several constructions are possible that construction 
should be adopted which will support the pleading. This is undoubtedly the 
rule in the majority of the states where the reformed procedure obtains. 
Baird v. Citizens' Ry. Co., 146 Mo. 265; Guy v. McDaniel, 51 S. C. 436; Ben- 
olkin v. Guthrie, in Wis. 554. But see contra: Fox v. Mackay, 125 Cal. 54; 
Holmes v. Williams, 16 Minn. 164; Johnston v. Meaghe, 14 Utah 426. 



